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SOlfllTE PfLOPBSSIOHAL nREriaKTEttS 

LOCAL 1717 


June 14k 2018 

Nomnii ^tvietar 
Fire Chief 
TownefBewB* 

Chief Sylveate*, 

This letter Is id Badfy yUM that Local I7!l^ Is RHng a grievance, [t Is the Unton’s position that tite 
Tcnm violated the oumni eotunct with Local 17 ] 7 hy not afUieHng to article XI section 9 which 
states; 

‘Recruit CJa» 

Satb^tory completion^ within two {2) years of Initial hire, of ih« Massaebtsetu Fite Acadeiniy 
Recruit Firefighting Frogram or hs designated suhatituto and the obtaining neceasary eertifleation 
by the MA Fire Training CounclJ as FF T/II Is undcietooil to be a condition for continued 
eitpioynvcnt and fhiture to complete said prograon and obtain certificBiian sBi]s&uctQrit)i' shall be 
basis for temiin^iosi without recourse to the grievance and arbitration proccduic;, even In those 
cases where foe employee has cocnpleied tite probationary period,' 

It Is foe Union's position foar foe Town has no intention of sending 2 current members that are 
almost at their 2 year anniversary siixe they have not been issued an Academy start dale as of 
today. 

While the Union is awwe of the Town’s position ihart these individuals are Pro Board FF lH! 
eertifledi we still believe tills Is a contract vjolaiiion because they did not attend Massachusetts 
Fire Academy Recruit Progran. Upon inveKigation wjfo sonior and retired members of Local 
1717, foe inteut of the words "designaiecl tubstitute'’ in section 9, were Inserted because (ai that 
lime) tluere was a possibility of attsudiagthc Bnstrm Fire Academy at Moon Island or the 
Springfieid Fire Academy if MFA at Slow was for any reason not available. Both of these 
alcemative training sites were Operaied at a full time capacity and had ihe same training 
cuitiiculuin 0 $ Stow, It was not the intent to replace the Full Time Academy with a 
CalWolunteer Academy and n Pro Hoard C«rtificiiti«n. h is iIm: past practice of foe Town in 
said every new etnpjoyac to the Fire Academy rcgardleitt of their peevJnus training or experienoa 
to know that everyone is trained to foe s<tnie IfcveL upon completion.. 

Local 1717 respectfully foat the two members in question be assigned to ihc Recruit 

Class it M F/\ as scon as possible in rtied the proviskvos of Article XI Section 9 and ihat all 
tirture new employees also be sebi the RecTuiri Class as soon as possible. 

Thank You Ibr yDur attewtion with this iwatter. 


Gfeg Edgcpmb 





























































































































































































































































































































































































































TOWN OF BOURNE 

Hre/Rescue & Emei^ncy Serviccj 

130 M(UD$treeT 

Bumrds Ba/, M»(£adiiu£ms 02352 
Fax: (508) 759-9585 

||||m: 1^2018 :|ip 


Bourne Firefighters Local 1717 
SI lutoetinghoijse Lane 
Sagamore Beach, Ma 02562 


To President Gregory Edgcomb, 



Please accept this letter as official notification to the grievance your local presented on June IS, 2018 In 
regards to "Recruit Class Training as outlined In Article 11 Section 9", 


After careful review your grievance Is hereby rieoted . 

















































































































August 7,2018 



Kevin cambrlB, President 
lAFF-Local 1717 
C/o P.O. DdK 911 
Buzzards Bar, A4A 0(2532 f 

RE: RAcrult Training Qrtavance 

Mr. Cambrlat 

I am resporkdlng to the above mentioned grievance doted June 22^ 2018, as Step 11 of the grievance 
process. This Step II grievance was recslved from former local 1717 President Edgecomb via electronic 
man. I also note that by mutual agreement, time constraints were waived. All of the above Is pursuant 
to the most recent CBA between the Town of Bourne and Local 1717* 

I thank the Union for the opportunity to sit down and meet on this topic, it 1$ always adventagaous to 
have the chance to discuss issue of concern In a p rofessional and amicable setting. Please be advised 1 
have thoughtfully considered the arguments brought forward by the Union at the meeting. I have also 
researched the Collective Bargaining Agreement and reviewed the Chiefs response. Be advised that I 
am In concurrence with the Chief's findings on this matter. 



GREIVANCE IS HEREBY DENIED 





Respectfully, 


Thomas M. Gueririo, 
Town Administrator 

Cr. Chief Sylvester 
Assistant Chief Cody 
Town Counsel 
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AmOTkan Arbitration Association 

I Sitviets Worldauls 


DATS; 

Ntm of inUi^ Nnyt 

WFF.iooUWT 


LABOft AKfilTHATION RULES 
Di«MUiAfi>rAiMndl(Hi 


Kuw of Fillip Rally’s R«f 
PaiMt 





TelaphoQK ei7^<?200 
Call PhoM; 

Enial) AddrsBs: 


I gqMBw, iga> piaai _ 

Siflt* Ztp Code CJly 

MA iogliw _ 22912 

PaxNa Tek| 

ei 7 - 3 e 7 -M 80 Coll 


. lOhRuor 


Tekphoae: ei 7487 - 7 aoo 
Coll Phone: 

Eitiail Address: 


Slalo ZlpCodo 
M* oaiw 
Fax No. 
etr^-omo 


Additional EffiB]i(s) to bo copied on oontsspondeivM: 
ooonnti^gsadBromB.'Ooin 


AAA should coounimicote wilh me by BEmadl QPbk 
D dail 


The a poity to o Collective Batsaintog Agreement doted / / whiob provides Ibr 

ifblmiion under the Labor Aibilration Rules of (he Aoicriooa Arbitnt&xn Astooletion, boreby detnaiuls ortdtnilan. 

Netute of Grievance: tjWscbofge t^uspmuion [jCMtorDlsolpItao OContract Interprelation [J&tlier 
Describe: 

Fim AoidBBiy UBlntapimMtodDn 


Remedy Sought; 

ltotuwHiame«cuo,»iiate\vrH>te,tiw)toe11»eroeeeeiary t «tlot __ 

Name of Or tovaotCs) (If applicable): 

The fiJiflg party requess ihei hearings bo held at tiie following iocatioin:' 

Bmnne _________ 

You are hereby nolifled that copies of our aibhration agrBcnuiot and this demond are bcine filed with ttie Anwriosn 

Arbitration Association office located in BotScm.fiitA _with a request that it commence 

adminismtion c^tiw aibltratloa Under the rules, you may file an answering statement wiUvIn ten (10) days after notice 
from the AAA. 

Name of Reepoodeist! 

TcwnolBoume_ __ 


Check applicable box: Respondent is OUrdon or^mpjoyer Name of Respondent's Representative (if known): 


bnxuauji 


Contact Person: 

Ruxnaa tSuadfw, Town AJmttWrHtiar 


Address: 


Name of Firm (if applicablo): 


Tewn 


'City 

iBouniB 


I Telephone 






Fax No. 
60S^76MI930 


Fax No. 


Representative’s Address: 

BOMKtetfttHwy. __ _ . 

City State Zip Code 

Samttstc ti__ _M A flCMa a_ 

TfcJephcMie Fax No. 

6aS>B8a-7K)D 


Email Address: I Email Address: 

__ I rttatro y wgUBssodatcso om___ 

AAA Cuslomer Service can be reached at ftOO-778-7879 _ 


f^inpiEMSt SBRdecWotdilsfiXmmiieothCTBlileallhcUiiaiiiBfelwar&dtotWAAA. ?l*™reibf*B»wrnpriiil»fi*«panmi^ 

feB sebeiule embWMl io Uib LmlWf Kutf s. Ywi cw llte your caw oaliiia by visitiiis the AAA’S wbeSle at www.edr.org. Please Btiect "AAA WeWihi" 
flpn« the bsl ofSilllr menu qftbns Veu miy al» wHb He vblt eor w8l»Ut fora complet* tot ef Daramaleliliattvc torvim loii pnwedam, 

^riwdit* MidlatiiMi PreHstores, Eapedtied ProKdiiiti» LW Only Sffvl*« aod LW wttb Ap(ie1etm«iL Veer tew laamipr tm 

raiil" 
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.‘ 1 ?; 



'feSScLiilatiion! 


LCiutc^tlatioai 


iipTssel' 


$l«00/Day 


SlSpO/Day 


tlSOp/Day 


OTcenboum .|i||)|f' 
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>MT»*MATtON«.CB«rnJE 

* for DBPUrt Rssoiunow* 

ASSOCIATION* 


Noitheast Cass Miraannent Ceater 
HeaiiherSiiiiito 
AaikiaiitVlce Ptwdent 
1301 Atwood AvicnLiie, Suite 21 IN 
JohoatOBk JU029I$ 
Telephone: (8<!S)2J>3*4053 
FtttC866)M4-0234 


NOTICE OF ARBITRATOR APPOINTMENT 


September 10,2018 

Patrick N. Bryant 
Pyle Rome Ehrenbeig^ PC 
2 Liberty Square 
10th Floor 
Boater, MA 02109 

Via Email to: cconive11y@pyleroriie.com 

iRoheii Troy, Esq. 

Ttoy Wall Associates 

99 Old Kings Highway 

Sandwich, MA 02S63 

Via Email to: rst@tco>ywaJlassociates.oorri 

Case Number; 01*18-0003-1923 

TAFF, Local 1717 

'-an'd- 

TownofBcume 

Grievance: Fire Academy training/rotaliaiion 


diem fee tor 
cancellations within 
1 14 calendar days of 
] scheduled hearing 
Ldale and time^_ 


PROPOSED HEARfNO DATE(S): November 14 . 2018 . December 11 , 2018 


DUE dXtE FOR RESroNSE: September 13,2018 


NOTICE TO THE PARTIES: Please advise me of any proposed dates that are defliiilciy not acceptable, Pieaae 
tfliispond i^bgardiiig iill daiejiii by the due clallu; otherwise we will assume that ail date(s) olTercd by the arhitrutor ore 
acceptable arid a fomiel Notice of Hearing will be issued. If all of the datc(s) ore unacccpiable, kindly propose 
tipeclfic dales or a time fremi; IhuL would he acceptable. 





































































AMERICAN ARBITRATION ASSOCIATION 



D9cernbcr5i ^13 

Patrick N. Biytnt, Bsq. 

Pj'la Rohm Etiranbarg, PC 
J Ubcil}' Sqwie 
10th Floor 
Bo&kM, MA 02109 

Vk Email to; ocoimellj'^pyloroine.cani 

Case Number Ol'lS^OCOJ-l^QS 

lAFF. Local 1717 
•aoO- 

Town of Bourne 

Orievanco; F1r» Academy ttainin^^retalialion 

PLEASE TAKE NOTICE that a hearifvg In the above-eolitled arbitration will be heW as follows; 

Date: Deoember 1 Ij 2018 

Time; 10:00 AM Eastern Time 

Location; Bourne Veteran's Memorial Conummity Center 

239 Main Street 
Bourne, MA 02352 

Before: Mmc D Greetfoaiim 

NOTE; The Arfaitrator's cancelltiion potky is: Hue expenses; per-dkra foe forconoellaiions within 14 calender days of 
scheduled hearing date and time. 

Please attend promptly with yom- witnesses and be prepared to present your proofs. 

Jessica Macari Capobiaoco 
Case Adminstratur 
Direct Dial: <401)431-4764 
Email; JessicaCapobianco^adr.o^ 

Fax; <866)644-0234 

NOTICE: The arbitrator has arraiigcd hts schedule ai»d reserved the above date based on the advice of the parties. 
Therefore, every effort should be made to appear on the dale scheduled. In the event that unforeseen ciccumstunCeS 
make it impossible to attend the hearing as scheduled, a party requesting a postponement should obtain tiie freemen! 
of the other party. If there is no mut uai agreement, the arbitrator will make a detetminarion. All requests for 
postponements must be ctKnniunicated to the case admbiislrator not the arbitrator. There should be no communication 
beiwMfen the patiics and the neutrul arbitrator Other then at oral hearinBs- In some inst^wes, postponements arc subject 
to cancellation foes by the arbitrator. Any party wishing a stervographic record must make arrangements directly with 
tlse sturioglhiflier ami notify the other parties in advance of the hearings. 

ec: Marc D. Greenbaun, &q. 

Thomas Guertno 
Claire Connelly 


RobenTroy,eiq. 

Troy Well Assocktes 

99 Old Kings Highway 

Sandwich, MA 02S63 

Via Email to: ntSmoywallassociatosxom 




























































AMERICAN ARBITRATION ASSOCIATION 


In ihe Matter of ArbiiraiicMi Between: 

OPINION AND AWARD 

TOWN OF BOURNE 

No.0l-18.0003-1^^2^ 

(Fire Academy Training/Retaliation) 



APPEARANCES 

For the Ualoo: 

Pahick N, Bryant, Esq, 


“\i*i For the City: 
j jif' Robert S. Troy, Esq. 


li 

INTRODUCTION 


On lunc 14. 2018, lAFF, Local 1717 (“the Union”) filed a grievance alleging that 


the Town of Bourne (“the Town’*) violated the parties’ collective bargain ing agreement 
(“the Agreement”) by failing to send two newly hired firefighters, including Firefighter 

Daniel S. Babineau (“Babincau"), to the Massachusetts Fire Academy Career Recruit 

I' ■ 

jpii' Fit«fighling ProgTam Tthe Academy”). When the parties were unable to resolve the 

I f 

ili’ „ grievance, th* Union demanded arbitrallon and the undersigned was selected as 

'f '' 

' arbitrator. By the time th h matter reached arbitration one firefighter had left the Town’s 
employ thus leaving a live controversy only as to Babincau. 

A hearing on the grievance was held before the undersigned on December 11, 
2018. At that hearing, both panics were present and represented by counsel, Following 
presentation of the evidence, both parties sought leave to submit post-bearing briefs. 




And 


M>CALI717 
































Up® the Am«ic« ArtiWto AB« 0 W«f, m,ip ,f tto* Ui. dispute ripe 

foriesolution. * 

■ I- THE ISSUES 

I. WhmsiiaHbe the dIsposWon of die grievance? 

1. If die grlevmee is sustemed in wheie or in pat, triia riinll b. the remedy? 

f S RHLKVANT provisions of the AGREEMlm 

ii' 

ARTICLE Vt MANAGRIV ^NT RIGHTS 

* ’.a ^ express provisions of this Agreement the Town 

^ Chief shall not be deemed to be limited in^y way in the 

customary ftjnctions or [sic] municipal raanagemcnL The Fire 
Dep^ent may adopt rules for the operation of the Fire Department and the conduct of 
employees provided such rules do not conflict with the provisions of this Agreement 

ARTICLE XI: HOURS OF WORK AND OVERTIME 
SocUon 9 Recniit 

Satisfactory completion, widiin two (2) years of inHia! h Ire of the Massachusetts 
Fire Academy Recruit Firefighting Program or its designated substitute and the obtaining 
necessary certification by the MA Fire Training Council as FF l/II is understood to be a 
condition for continued employment and failure to complete said program and oblain 
certification satisfactorily shall be basis for termination without recourse to the grievance 
and arbitration procedure even in those case,s where the employee has completed the 
pnobaiionaiy period. 

Sectio n 9A^ Recruit Class Housing 

' 'fl 

During recruit fire training as described in Article XI, Section 9, the Town shall 
provide members witli housing within a reasonable distance froii) tlic Massachusetts 
Firefighting Academy or its designated siibstiuitc.... 

ill®' ^ .Section 10-Minimum Train ing 

1 Before a newly hircti Firefightcr/EMT/Paramcdic will be counted towards 
'minimum staffing provisions of the contract, he or she will first receive a inini.mum level 
of training equivalent to a firefighter 1 level. This .section shall not supersede Article XI, 

j||j|||! Section 9. 
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Soctioiia 

All lavrful and authorhoedjob heneHls, coflditk>n&t rights, or privileges that are 
now being enjoyed by flteflghters in this Aeieemont shall remain tn force and shall not b 
taken away as a result of the signing of this Agreement, 

Section 3 

The term past practice shall reftc to those practices, policies, benefits and 
procedures whkh have recurred with regularity over the past nine (9) years. 

For tboee practices whkh do not occur regularly or with any frequency a past 
ptaciloe riiall only be deenvcd to exist where the practice was known and recognized by 
the Union and the Fire Chief or the Board of Selectmen, and was applied in the same 
manner each or most e\^ry time the matter arose. 

FACTUAL BACKGROUND 

Sonreiime lo calendar year 2016, the Town hired Babineau as a Firefighter In Its 
Fire Department C‘the Department”). At the time of his hire, Babincau was certified a 
Firefighter l/II CFF I/H”)- He secured that certification by having passed an examination 
administered by the Massachusetts Fire Training Council. His became eligible to take 
that examination by completing the CallAfoluntecr Recruit Firefli^ter training at the 
Barnstable County Fire & Rescue Training Academy (“the Barnstable Academy”). 

After Babineau had been employed for approximately two years, the 1.in ion 
correctly concluded that the Town was not intending to send Babineau to the Career 
Recruit Firefighter Training Program at the Academy. It thus filed this grievTincc 
alleging that the Town was violating Article XI of the Agreement. 

The evidence demonstrates that prior to this oocasi<jn, with one exception, every 
firefighter hired by the Tovm was required to complete die Academy program and obtain 
the certification required by Article XI, Section 9 of the Agreement within two years of 
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..iiiiiiiiiiiiiililllllllllllli''^^^ 

.. ■ ' . : ■ ■ 



[ iMlne hired. Hie only excepllon was a firefighter, hired from another municipality, who 
had aliwtdy doitip the Academy program and hod adueved the required certificfiidoD 

|i prior to being hired by the Town. 

||jj|jjjj| I Other than this one individual, the Town sent all newly hired, fiill time firefighters 

1|' '"'j 'i'..... ^ 

i ^ to the Academy. It did so even for those individuals who commenced their careers as call 
iij|i firefighters and completed the ptogiram at the Barnstable Academy when they were hired 





I'' by the Town. This group included even those firenghters who had the required 

oeitificaifon after having attended the Barnstable Academy prior to being hired by the 

Hr , II 

Town. In one case, a true outlier, an individual who had completed a fiiefighting 
program run by the United Stales Department of Defense was required lo attend the 
{{j|^ Academy and obt^n the necessary oertiflcation. 

"I' Babineau, along with his now departed colleague, appears lo have been the first 

firefighter hired under the Department’s then relatively now Chief. The Chief explained 
his decision to rely upon Bsbineau’s training at the Barnstable Academy and his 

certificatfon, a? meeting the requirements of the Agreement. The Chief was familiar with 

.. 

(he Barnstable Academy, having served on its faculty. In his view, recent upgrades to iliat 

IIF _ , 

III program made it equivalent to the program at the Academy. This was especially true, he 

I," testified, when viewed in light of the in service training in "the Bourne way” that a newly 


hired firefighter like Babineau wDuld receive. I le also testified ll>at he was trying u> jave 
I the¥c>wn that .$30,000 it would cost to provide Babineau with hnusing while he was 


„„,"the¥c>wn that $30,000 !<■ would c 
liii’!' the Academy in Stowe. 


;:ly||||||||{| 

























The Chief acknowledged the Town’s prior practice of sending all new firaflghkra 
to the Academy. He testified ihet as a new Chief! the Agreement did not require him in 
adhere to any past practices that may have arisen under his predecessors. 

The Chief s Judgment about the equivaletioy of the ptogroin at the Bamstable 
Academy requires, for factual recitation purposes at least, a campatison of is program 
with the Academy’s. The Academy program is designed for career recruit firefighters. It 
cottsists of over four hundred hours of instniction over an eleven week period. Classes 
meet arni practical training exercise occur during a normal workday. Because of the 
Intensity of the program and its distance from the Town, its recruits and those of many 
other Massachusetts communities must obtain housing convenient to Stowe. In short 
hand, it is a fiiU time, residential program for full-time career fireftghi^rs. 

The Bamstable Academy is considerably diffcrenL It has no organizational 
relationship to the Academy, its program is aimed at call firefighters. Call firefighters 
are not penmanont, full time employees of their municipality’s fire departments and do 
not work regular shift schedules. The Bamstable Academy trains many of the firefighters 
tvorking on Cape Cod. Its program consists of approximately one hundred and seventy 
five hours of classroom and practical training. The classroom and training sessions arc 
held on nights and weekends over a seven plus week time period. The Bam-stable 
Academy al.so offers an Advance Program consisting of otve hundred and twenty eight 
hours of additional classroom and practical instruction. Completion of the program at the 
Bamstable Academy appears sufficient to meet the requiremenLs for a Firefighter L 

The basic call firefighter program run by the Bamstable Academy appears to he 
less intense than the call firefighter propvm run by the Academy. That consists of two 















huiKktd and forty hours of classroom and piaclical training, onc« again on evening* ud 
weekends over an eight week period. 

I 1 Graduates ofthe Academy and both Mil Mghterpmgrfuns are eligible lo lake 
“"f MiflC to «ewf« the certification required by Article XI of the 


Agreanie(tif, in all cates, girnduatlon from any of those programs does not result in am 
individual’s being oeitified. Securing the certification requires passing a test 
administered by the Massachusetts Fire Training Council, using standards developed by 
the National Fire Protection Association. 

There is no evidence that the parties discussed using the Barnstable Academy 
program or the MassachusetU Fine Academy call firelighter program as being sulYldent 
I lo satisfy i^rtlele X], Section 9 of the Agreement. The only evidence of einy bargaining 

iiii 

history about that section shows diat the parties liavo agreed to two modifications. 

At some point prior to (he evems giving rise to this grievance, the parties added 
the word “or its designated substitute" to Section 9. The evidence demonstrates that the 
language was added to allow 'fown firelighters to satisfy the program requirement of that 
section by attending Fire Academies then operated by Boston and Springfield, both of 
which were full (ime programs. The Springfield Fire Academy was later taken over by 

..'ll 


ii!?i 


.' I The second change added the ccriificaii on requirement to the program 

requirement. The evidence suggests it was added at the request of a prior Fire Chief. It 
was ostensibly designed to assure that Town firetlghlers were both graduates of the 
required training program and secured the stated certifieution. 






























































POSITIONS OF THE rARmS 


UKlon PmiHom] 


The Union claims to have demonsiirated that the Town violated the AgreenieDt by 
10 send tiabineau to the Academy. The Town, Ihe Union avers, is bound by die 


pp«i« developed between the Union end those Fire Chie6 who served prior to the 

arrival of the present incumbent. That those practices cannot be abolished upon a change 
In the Chiefs identity, it avers, is established by overwhelming mainstream arbitral 
jurisprudence and other relevant legal doctrine. 

The Union next contends that the Town violated the Agreement by failing to send 
Babineau to the Academy. Thus, it contends, the plain language of the Agreement 
I ,||(X)mpels finding that the Town was requited to send Babineau to the Academy or its 
designated substitute. It also says that this obligation is separate and distinct &om the 
|:, contractual requirement for a recruit to obtain the required ccrtificaiion. There is rto 
evidence, it contends, that the Town formally designated the Barnstable Academy as a 
i j :; "substitute, only that it deemed Us training equivalent to that provided by the Academy. 
The finding of equivalency, it argues, is not the same as the desigrtation required by the 
Agreement, thus compelling a finding that the Town cannot utilize the Barnstable 
Academy as a substrluic for the program referenced it\ Article XI, Section 9. 


I ^ Even if the language is deemed ambiguous, the Union continues, the result does 
not change. Ibis is so, it avers, because the parties' past practice demonstrates that every 
recruit has been required to complete the Academy program, even if they had already 
completed the prograni to which Babineau was directed- Die only exception, it says, was 


a recruit who already completed the program and was hired with the required 

















































oertificatiaci. It notes that even a recndt who had completed a federal firefighting 
academy oomrae of Irtstmction was required to attend the Academy. 

I; < jij |j|;j: I That the grievance must be sustained, the Union continues, is evidenced by both 

I Thus, the Union argues, the 

I ^ ■ I 

jknrliikitee^d^ that the tenm “designated substitute^ was added to encompass the 

' possibility that the Town might be able to send recruits to fire academies with fiiil time 

n'lfi! 

programs, not the Bamst^b Academy. The Agreement, the Union continues, was 
intended to enhance the safky of its members. Because, it contlmies^ the Barnstable 
j Ac.ademy program cannot be deemed equivalent, much less a substitute for the Academy, 
jj that purpose is further by its proffered Interpretation. 

I > The Union thus requests that the grievance be sustained. As a remedy it asks that 

the Town be directed to send Babineau to the Academy. Moreover, it say.s, because 
III Babineau was improperly counted towards the I own’s satisfaction of the Agreement s 
minimum staffing provisions. Town must pay overtime for each shift on which 
Babineau's counting towards that level was necessary to comply with tho.se provisions. 

Town Position: 

^ The Tdwn contends diat the Union failed to demonstrate its entitlement to relief, 

ijlyi:. Moat notably, the Town avers, the Union failed to demoiistraic that the Town’s ucitons 

III' ' violated the express provisions of die Agreement. 

The controlling portion of Article XT, Section 9, the Town avers, demonstrates 
that its purpose is to assure tliat newly hired firefighters hecome certified as FF I/ll within 
two years of being hiiod. Since Babineau achieved that certification it suggests, the 


Town complied with the Agreement 





































































































I Ihe Uttloii‘s theory, Ae Town continues, Igtwrw the feet that the Agreenwnt does 
not reqube that recruits attend the Academy, sinoe the Agteement also provides that the 
tninlng may occur at «a designated substitute « Hie Town contovds that the cited 
lanetiagc does not preclude the Barnstable Academy or any other CallA^oluniew program 
from being such a substitute, so long as the firefighter achieves tho required certification. 
The claimed past practice. It avers, is irrelevant since It is Inoonsisteot with the express 
provisions of the Agreement. 

Under the Agreement, the Town continues, the Chief had the riglit to designate a 
substitute program and dkl so in this instance. Nothing in the Agreement, the Town says, 
limits the Chiefs rigl^ to make that designation, and that right is specifically recognized 
in the Agreement’s Management Rights as well as the “strong Chief’ provisions of the 
General Laws which became operative in (he Town in March 2018. The only Lraplicii 
limitation, it avers, is that the designated substitute enable to recruit to achieve the 
approprude level of certification, a condition that was satisfied in this instance. 

The Union's reliance on past practice, the Town continues, is misplaced. Becau.se 
It implicates a managemcni right, the claimed past practice is outside the .scope of Article 
XXII, Section 2. Nor, it says, was the claimed practice shown to be a “benefit”, much 
less a benefit recognized by the Chief or Board of Selectmen for the past nine years. 
Finally, it says, the claimed ptsl practice analysis cannot be used to vary the meaning of 
clear and unambiguous contract language, 

In any event, the Town continues, the 'town’s recent adoption of the Strong Chief 
law, vests the Chief with the statutory authority to dctcnninc die method by which a 
recroil becomes eligible for certification, as that decision falls within the power of 




















Illlif 


“assigitmefll" referenced In ihe statute. That power, it contends, may not be limited by 
the collective bargstning process. That authonty, It awis, certanily Includes the risht to 
llllllljliiy i|nate a ‘‘aubstlhite'^ as nsifereiiced in the Agreentent 
IP'JI .i. llwTic^ llhuaioqueste that the griev 

OPINION 

As in any contract Interpretation case;, tbe Union has the burden of demonstrating 

I 

that tbe Town violated the Agreement. On its face, it appears that the dispositive Issue is 
whether the Barnstable Academy is a “designated substitute" for the Academy under 
Article XU Section 9 of the Agreement. Before we get there we must confront the 
ToAvn’s claim that the Union is misreading Section 9 by viewing its reference to die 
Academy or a "designated substitute” as an independent clement of the Agreement, 

The Town's view is premised on its claim that Section 9 was intended to assure 
that all newly hired Town firefighters become certified as FF I^II, So viewed, the 
programmatic reejuirement lacks independent significance so long as die firefighter 



individual to sit for the certification examination. 


completes a program qualifying an 
Elabineau’s completion of the Bamstable Academy program and his securing the 
would, the Town believes, satisfy Article XI, Section 9, 1 


necessary certification 


Town’^S view is not persuasive. 


If the purpose of Section V was simpiy to require uewiy .v. 

achieve the requitca certification within wo J^ats of being hited, the provision's 
ctfeence to the Acndemy or a “designated substitute" would have been tinneccssaty. 
ThU t. h.cnuse a recn.it would have to attend and eomplete some type of program to he 

The arbitrator cannot Assume, as the Town’s 


the required certification 


eligible to secure 








































































programnwilo roforenccM arc vcyrlwl aurpliut. In 

lii|Con(toitig iloolle«^^ bWfiaSniiig agreement or any oilier oonlTact, one generally 

I‘v f language Is ihere fcr a purpose, not docoraiion. 

||i||ii''!|j|liil!!l;,: That the oontnriling language hia Independent significance la dcni<mttr«od 1^ 

two other facts. Section 9 speoincally provides that a fireliglitcr’s “failure lo complete 

said program and (emphasis added by arbitrator) oblaiTi oortJficatjon satisfactorily” 

within two years pemiiia the ftrcfighter^s termination wlchoui recourse «o the grievance 

procedure. The use of the conjunctive linguistically compels the conclusion tluii Uio tHstie 

. * 

of program completion must be viewed separately from the roqulrcmcril of certlflcotbn. 

Section 9*s bargaining history is fully consistent with this view. The evidence 
demonstrates that the oontractual reference to (he certification requlremonl was added at 
the Town’s behest to assure that recruits did more than complete the Academy. The 
Town, it appears, wanted assurance that program graduates would also olMaiii the 
specified certification. This reinforces the idea that the programmatic and ccriiflcallon 
requirements are separate and distlncL 

With that issue having been resolved, we can then proceed to determine whether 
Town’s decision to have Babineau attend the Barnstable Academy, rather than the 
Academy, violated the Agreement. The answer to that question requires one to determine 
v/hether the Barnstable Academy can be deemed a “dcaignated substitute” within the 

meaning of Section 9. T3ic meaning of that term is not self-evident. 

. .. . 

, ill The Union has suggested that rliis issue need not be reached since Uic Town <JoIy 
claimed that the program was “equivalent” to the Academy, not that it was a substitute. 
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the Town msidefed the Bwisteble Academy to be a designated subadtute. 

»l|j||||i^ '‘illi Equaliy UQ|)erauBnve Is the Tovvn’s claim that it monagoment rights under the 
Agreement pomitted it umlMeniliy to detetinma that the Bamsiable Academy was a 
,i: “designated substitute.” The problem w-ith this argument starts with the Management 

Rights provision itself. Article V of the Agreement specifically provides that the rights it 
praserves are “subject to the express provisions of this Agreement.” Article XI, Section 9 
is an “exptess provision" of the Agreanent The fact that it was negotiated strongly 
suggests that the parties did not intend to confer unilateral authority on the Town to 
determine whether a particular program could be deemed a designated subsiitutc. 

That diis suggestion is correct is evidenced by the bargaining history. The 
evidence demonstrates that the language “designated substitute” was added to permit 
recniits to satisfy the programmatic requirement by attending the fire academies operated 
by the Boston and Springfield. This demonstrates that the definition of the term 
"designated substitute” was deemed to be a matter for bilateral dctcroiinaiion and not 
within the Town’s contractual management prerogatives. 

We thus come, finally, to the dispo.sitive question: whetlier the Barnstable 
Academy should be deemed a “designated substitute" within the meaning of the 
Agreement? That question mu.st he answered in the negative. 

Whether or not the Barnstable Academy is "equivalent” to the Academy is not the 
critical Issue. Instead, the question is whether the Agreement evidences the parties’joint 
K' understanding the- it can or should be deemed a “designated substitute.' We can start 

«l|i . . . . • 

k - with the fact that the Academy program is a residential, fijll lime prograin designed for 


it: 
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career flrefighten. As a matter of contract oonstmction* it is more likely than not that the 
parties intended to define & “designated substitute” by reference to ainiitar metrics. 

The Bamstahle Academy program is not a full time, residential program and is 
not designed ftr fiilhtirne pro&ssloiifil firefighters. On (hat basis alone it does not seem 
to fell within the patties* joint understanding of a “designated substitute.” 

This conclusion is bolstered by two other fects. Contracts must be construed aa a 
whole. It is thus significant that Article Xl^ Section 9A requkes the Town to provide 
"housing within a reasonable distance from the Massacbiiseits Firefighting Academy or 
its designated substitute" while “in fire training as described in Article XI, Section 9...” 


This section helps us understand Section 9 in two ways. By envisioning the Town 
incurring housing costs while recruits are in training, the section presupposes that such 
training will be at a residential, likely full time program some distance from the Town, 
The Barnstable Academy program docs not fit any of those criteria. Further, Section 9 
specifically references the firefighter’s attendance at a “designated substitute.” This 
reinforces the view that the critical term was intended to be defined by reference to the 
nature of the Academy’s program, not a program like the Barnstable Academy. 

consistent with this view. The 


Article XI. Section 9’s bargaining history is 
:e demonstrates that words “designated substitute” were added to permit the 
recruits to fire academics operated by Boston and Springfield, perhaps in 
ilion of the latter being taken over by the Academy. Doth programs share 
,n attributes with the Academy. Tliey are full time progrem.s and a sufficient 
„ thP I nwn to rcouire the provision of housing for recruits. They are 










































The textual, cofllexiual and extrinsic evidence ti\ point ht one dbecilon. Under 


the Agreement, on thiwe the Townes only option was to send Baboiean to the 


if 


Academy because the Bamslslblo Academy cannot be deemed a *‘designated mbstHule^’ 


the meanuig of Article, Xl|,,|jS«ctto<n 9, 


I 


That thcTown has, until this oocasioii, alvrays requiied recnuls to complete or to 


have completed tbe Academy is further evidence of the parties* intent and until recently, 
their understanding of the Agreement, Given the other evidence of the Agreement’s 
meenlng, however, the past practice evidence is the cherry on top of tbe icing on top of 
the cake. It is thus unnecessary to consider the Union*s claims predicated upon past 
practice. Nonetheless some comment is in order. 

,,'i,. 

It is not clear that either section of Article XXII is relevant to the determination of 




this grievance because both sections appear directed at unwritten past practices. From the 
arbitrator’s perch, the cited past practice Is more relevant to defining the term "designated 


substitute” In Article XI, Section 9. That use of past practice differs from that envisioned 
by Article XXn because past practice is being used to give meaning to ambiguous 
contract language, rather than to preserve unwriUcti practices. 

If Article XXII was relevant, the arbitrator could not agree that a now Chief was 
ftee lo alm>B.W . pa« pnWte by Arttek XXII, S«li»n 3 lha. had h«.a 

rccoenized by his predecessors. Thai section acMItls contrsclusl diipiity lo ceclein past 


pr«.ics “kootvn aed oieoeoleed by the I leion aed the FiesChief." The tenn '■Fire 
Chief is best onderstood M referriog to the office, not a specinc oeca,»ot. So viewed a 


El- 


new Fire Chief cannot Bssumc 
were recognized by the Union and prior Fire Chiefs. 


E office and disclaim being bound by any past practices that 
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Ono could write w essay about why the ^cw expressed by the Chief at the 

hearing and wisely not stressed to the Town's post-heatind brief is tocorrect. Simply put, 

■:ili ''“i" 

III oontrAot pravlsiodne like Article XXU ate designed to ensure stability and predictat^lity. 

.iii! I;:,;- 

I I Adofdiiiig the view asserted at the hearing would be antfthetKal to that purpose because it 

I I would (bister ocmeldeirable instability and uncertainty in the parties' ielationship> The 
parties would likely have chosen much difiefieftt language if that was the intended result. 

: Before reaching the question of remedy, we must also address the Town's claim 
that the decision dtallenged in this grievance is within the Fire Chiefs ncm*(Wegabk> 
power of assignment under the "strong chier statute, G.L. c.48, § 42. The Town’s 
'' adoption of that statute became effective in March 2018. Acts of 2018, c.37. §20. 
i . Absent compelling judicial authority showing otherwise, the arbitrator cannot 
'I* conclude that the choice of training program falls within the power of assignment 
referenced in the statute. Article XI, Section 9's specification about a new firefighter’s 
required training is really concerned with safety. It appears designed to assure Town 
residents that its firefighters have through training and, through testing, have achieved a 
' defined level of competence. It also appears intended to provide similar assurance to a 
r rccruirs more experienced flicfightcr colleagues. Its safety aspects outwdgh any 
i ' powiu) in,pad upon tha allocaion of podonnd r«oun:=n in providing Mrvicoa to ,ho 
||!' Town's rosidonB. The arbilrdor is no, aw»« of aoyiodioi.1 anlhorhy oncontpatsine ,ho 

' issne underlying ftls gricuanco souarely wllhin (ho concepi ofassignmenL” 

This leaves U,e qnedlon of ren.edy. Tlte Union is treking a directive k, have 
, Bahineau sent B die Academy. It also seeks ,0 have the Town to pay a sum equal to the 
.the Town would have inenned on those shifts oo which Babincan's 

















































presence was raiuired 5>r the Town to meet the Agreement’s minimum staffing 
oUigationa^ The arbitrator does not believe either remedy is appropriate. 

The Bibitratof ts conoemed (hat an order requiring Babineau to attend the 

Acadlenty will raise a quesiloti atwut whether he has complied with the requirements of 

1 

Artidle XI. Section 9. Such a question could result in his k>siiig his job without recourse 
to the grievance procedure. The Union specifically disclaimed seeking such a result at 
the hearing, but h cannot control what the Town might decide to do. To avoid exposing 
Bahineau to innocent victimhood, it Is a more prudent use of the arbitrator's remedial 
authority to view his status as settled and his having met the requirements of Section 9. 
So viewed, the remedy shall only be prospective. This also precludes granting the 

"I 

Union’s conipensation requests. In any event, that request could not, on this record, be 
justified. The evidence suggests that completing the Bamstable Academy program 
suffices to meet the contract standard thot any firefighter counting towards the minimum 
must have training “equivalcnl to a Firefighter I level,” The Agreement does not require 
such a firefighter to be certified. Thus, on this record the evidence support.-* finding that 
that Babincau would have been counted towards the minimum staffing complnnent. 

An appropriate Award shall enter. 




















































































































































































































































































































